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Dear Ms Dortch

AboveNct Communications, Inc

File No ITC-ASG-20030527-00279
AboveNet Commumications Intermational, Inc.
I'ile No ITC-ASG-20030527-06280

WC Docket No. 3-129
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UNS CUMMISSIg8

AboveNet Commumcations, Inc and AboveNet Communications [nternational,
Inc . by their attorncy, hereby submuts {or filing an original and ten (10) copies of the atlached
letter in the proceeding captioned  Enclosed as well 1s a duplicate of this filimg  Please date-
stamp the enclosed duphcate upon reccipt and return it to the bearer

If you have any questions regarding thus filing, please contact the undersigned

counsel
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ST AL COMMUNICRTIONS COMMISSIN®
Federal Communications Commission T AFRIE OF THE U RETARY

The Portals
445-12th Sticet, N W
Washington, D ¢ 20554

Re AbosveNet Communications, Inc
Filec No ITC-ASG-20030527-00279
AbovceNcet Communications International, Inc
File No ITC-ASG-20030527-00280
WC Docket No 03-12Y

Dear Ms Dortch

AboveNet Communications, Inc and AboveNet Communications International,
Inc (collectively, “AboveNctl”), by their attormey, hereby submut a copy of the Order Confirming
Second Amended Plan of Recorgamization of Metromedia Fiber Network, Inc., et al , adopted by
the United States Bankruptey Court for the Southemn District of New York on August 21, 2003
The Order will become final 10 days after 1ssuance, and thus at this time AboveNel expects to
emerge from bankruptcy during the week of September | AboveNct will notify the
Comimussion following emergence

Plcase contact the undersigned counscl 1f you have any questions regardmg this
matter

VADT GRITTATA0R |
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Sincerely,

r%?\fi\_ (Ca //,/__

Joah M Gnilfin

cc Jeremy Miller
Claudia Fox
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UNITED STATES BANKRUPTCY COURT

RECEIVED
SOUTHERN DISTRICT OF NEW YORK . .
______________________________________________________ X .'.\UG 2 5 2_'0“1

Chap[er l l RAL C,OMMUN'U\“UN'E' COMMIGSIGM

Inre ARFICE OF THE SECRETARY
Case Nos
METROMEDIA FIBER NETWORK, INC , et al , (02-22736 (ASH) through
02-22742 (ASH), 02-22744
Debtors (ASH) through 02-22746

(ASH), 02-22749 (ASH), 02-
22751 (ASH) through 02-22754
(ASH)

(Jomtly Adminsstered)

ORDER CONFIRMING SECOND AMENDED PLAN OF REORGANIZATION
OF METROMEDIA FIBER NETWORK, INC. ET Al.

The above-captioned debtors (collectively the “Debtors™) havmg filed voluntary
pettions tor rehef under chapter 11 of title 11 of the Umted States Code (the “Bankruptcy
Code™ on May 20, 2002 (the “Petitton_Datc”), the Debtors having filed the Second Amended
Plan of Reorgamzaton of Metromedia Fiber Network, Inc et al (the “Plan™) and the Second

Amended Discloswe Statement (the ‘Disclosure Statement™) on July 2, 2003 as amended on July

16. 2003 (Dcoc No 1746) and the Debtors™ Plan Supplement (the “Plan Supplement™) on August

18, 2003 (Doc No 1933}, the Debtors having distrmibuted the Plan and he Disclosure Statement
o all holders of Clums' agamst the Debtors entiled to vote on the Plan, together with a
solicitation of votes to accept or reject the Plan, on or before July 16, 2003, and upon the
Affilavit  Cemfying the Ballots Accepting or Rejecting the Second Amended Plan of
Reorgamization, dated and swom to on August 13, 2003, and the Aftidavit of Minam Bloom with

Respect to the Ballots Accepting or Rejectung the Second Amended Plan of Reorgamization,

dated and sworn to on August 12, 2003 (Doc. No 1916), each attesting and certifying to the

Capitahzed terms not otherwise defined herein have the meanings ascribed to them n the Plan and/or the
Pian Supplement

KRONISHLIEB 47917743



eatent appheable, the method and results of the ballot tabulaton for the Classes of Claims
entitled to vote 10 accept or reject the Plan. and this Cowrt, upon motion of the Debtors, having

entered an order (the "Order”) (Doc No  1704) sctting August 21, 2003 at 11 00 am , Eastern

Daylhight Time, as the date and time of a hearmg pursuant to Rules 3017 and 3018 of the Federal

Rules of Bankruptcy Procedure (the ‘Bankruptcy Rules™) and sections 1126, 1128, and 1129 of

the Bankruptcy Code to consider Contirmation of the Plan (the “Confimmation Hearmg™), the

respective Affidavits of Mailing and  Affidavit ot Publication having been filed with respect to
the maithng ot notice of the Confirmation Heanng, to partics mn interest in accordance with the
Order of tus Court dated July 2. 2003 {Doc Nos 1844, 1845 and 1868), and this Court having
teviewed the Plan, the Disclosure Statement, the vanous objections filed to Confumation of the

Plan, the Debtors’ responses  thercto (the “Ommibus  Response™ (Doc No o 1948) and

Memorandum ot Law in Support of Confirmation of Second Amended Plan of Reorganization

(the “Confirmatton Memorandum™) (Doc No  1943), and this Court having heard the statements

of counscl i support of and in opposiion to Confirmation at the Confirmation Hearmg, and ths
Court  having  constdered  all testmony  presented  and  cvidence  admitted by  affidavits  or
otherwise. and upon the record of the hcarmg on August 21, 2003, and this Court having fken
judhicial notice of the papers and pleadings on file 1in the above-captioned Chapter 11 Cascs, and
it appcanng to this Court that (a) notice of the Confirmation Heanng and the opportunity of any
party i mterest to object to Confirmation were adequate and appropnate as to all parties to be
affected by the Plan and the transactions contemplated thereby, and (b) the legal and factual
bascs set forth i the Continmation Memorandum and presented at the Contirmation Heanng
cstablish just cause for the relicf granted herem, this Court hereby makes and ssues the

following findings of fact, conclusions of law, and rulings®

This Confirmation Order consnitutes this Court’s findings of fact and conclusions of law under Fed R Civ

0.



|
FINDINGS OF FACT

A Junsciction and Venue

On the Petition Date, the Debtors commenced the Chapter 11 Cases by fihng
voluntary petittons for relief under chapter 11 of the Bankruptcy Code The Debtors were and
are quahfied to be debtors under section 109 of the Bankruptcy Code Venue in the Southemn
Mistmct of New York was proper as of the Petition Date and continues to be proper

B Comphance with the Requirements of Section 1129 of the Bankruptey Code

1 Section 1129a)( 1) — Comphance of the Plan with Applicable Provisions of the
Bankruptey Code

The Plan comphes with all applicable provisions of the Banknuptcy Code as
required by section 1129%a)(1) of the Bankruptcy Code, wncludimg, without hmutation, sections
1122 and 1123 As requued under scctions 1122(a) and 1123(a)(1) of the Bankruptcy Code,
Article 11 of the Plan designates Classes of Claims, other than Allowed Admimstrative Claims,
Professional Fee Clmims, Semior [ndenture Trustee Fee Claims and Pronty Tax Clams * As
required by section 1122(ay of the Bankiuptcy Code. each Class of Claims contamns only Claims
and Equity Interests that are substantially similar to the other Clarms within that Class

Pursuant to scctions |123(a)(2) and (3) of the Bankruptcy Code, Article I of the
Plan specifies all classes of Claims that are not mmpawred under the Plan and specifies the
treatment of all Claims and Equity Interests that are impaired  As required by section 1123(a)(4)
of the Bankruptcy Code, the Plan also provides the samc treatment for each Claim or Equity

fnterest within a particular Class

P 52, as made applicable by Bankrupiey Rules 7052 and 9014 Any and all findings of fact shall constitute
findings ot fact cven if they arc stated as conclusions of law, and any and all conclusions of law shall
constitute conclusions ot law even if they arc stated as findings of fact

The Allowed Administrative Claims and the Prionity Tax Claims are not required to be designated pursuant
tosceton 1123(2) 1) of the Bankrupicy Code 1TUSC & 1123(a} 1}



The Plan also provides adequate means for the Plan’s implementation as required
by scction 1123(a)5) of the Bankruptcy Code The Debtors will have, mmmediately upon the
effecveness of the Plan, sufficient Cash available to make all payments required to be made on
the Lifecuve Date pursuant to the terms of the Plan Moreover, Article V of the Plan provides in
part for substantive consolidation of the Debtors’  Estates solely for the purpose of unplementing
the Plan

the Amended and Restated Certificate of Incorporation of Reorgamized MFN
spearfically does not provide for the issuance of non-voting equity secunties and the Amended
and  Restated  Certificate of  Incorporation  and  the Amended and Restated By-Laws of
Reorganized MIN specifically provides for the selection of the mutial directors and management
of Reorganmized MEN m a manner consistent both with the nterests of creditors and equity
holders and with public policy as required by section | 123(a)(7) of the Bankruptcy Code

2 Secuon 1129(a)(2) - Complance of the Debtors with Apphcable Provisions of the
Bankruptcy Code

The Debtors, as proponents of the Plan, have complied with all applicable
provisions of the Bankruptcy Code as required by section 1129(a)(2) of the Bankruptecy Code,
mcluding, without hmutation, section 1125(b) of the Bankruptcy Code and Bankruptcy Rules
3017, 3018, and 3019 As required by section 1125(b), the Debtors’ sohicitation of acceptances of
the Plan occured only after distribution of copies of the Plan and the Disclosure Statement to
holders of Clanms or Equity Intcrests  The Debtors, ther directors, officers, employees, agents,
affiliates, and professionals have acted m “good fah™ within the meanmg of scction 1125(e) of
the Bankruptcy Code and are entitled to the benefits provided to good-faith actors under stch

provision



L

Secuion 1129(a){3) - Proposal of Plan in Good Faith.

The Debtors proposed the Plan i good fuith and not by any means forbidden by
law  Consistent with the overnding purpose of chapter 11 of the Bankruptcy Code, the Plan 1s
designed to allow the Debtors to reorgamze by providing them with a caprtal structure that will
allow them to sansfy their obligations with sufficient hquidity and caprtal resources to conduct
their business  The Plan dself. and the process leading to its formulation, provide additional
mdependent evidence of the Debtors™ good faith

4 Section  1129(a}4) — Bankruptcy Court _Approval of Certain Payments as
Reasonable

Pursuant to secuon 1129%a)4) of the Bankruptcy Code, any payment made or
promiscd by the Debtors or by any person issuing  securitics or acquinng property under the Plan,
for services or tor costs and expenses 1n, or in connection with, the Chapter 11 Cases, or m
conncction with the Plan and ncident to the Chapter 11 Cases, has been, or will be before
payment, disclosed to this Court Any such payment made betore Confirmation 1s reasonable
5 Section  112%a) Sy — IDusclosure of Identity and Affiliations of Proposed

Management, Compensation of Insiders, and Consistency of  Management
Proposals with the Interests of Creditors and Public Pohcy

Pursuant to section [129(a)(5) of the Bankruptcy Code, the Debtors in the Plan
Supplement  disclosed the adenuty  and  affiliations of the certam  proposed directors and  the
ientty and compensation of officers of Reorgamzed MFN and the Reorgamized Entiies The
appointment or continuance of the proposed directors and officers 15 consistent with the nterests
af the holders of Clums and public policy

i) Scction 1129¢a) 6) — Approval of Rate Changes

The Debtors’ current busmesses do not wmvolve the establishment of rates over

which any regulatory commussion has or will have junsdicuon after Confirmation



7 Section 112%a)(7) - Best Interests of Creditors and Interest [Tolders

With respect to each Class of Claims of the Debtors which 1s mpawed under the
Plan, each holder of a Claun in such Class has accepted the Plan or will receive or retain under
the Plan on account of such Claim property of a value, as of the kffcctive Date, that s not less
than the amount such holder would receve or retain 1f the Debtors were hquidated on the
Effectne Date under chapter 7 of the Bankruptey Code

¥ section 1129(ax8) - Acceptance of the Plan by Each Impaired Class

Class 5 and Class & are umimpaired under the Plan and are not required to accept
the Plan m order for the Plan to be confirmed  Both the holders of the Class l(a} Claims,
pursuant to the Term Sheet set forth as Number 4 to Exhibit A of the Plan Supplement (the
“Term Sheet™) and the City and County of San Francisco as and for 1ts Chss 3 Claim orally
moved betore this Court at the Confirmation Heanng to change therr vote to an acceptance as
permuticd by Bankruptcy rule 3018(a), and this Court tor causc shown granted both such
motions  After taking mto account the forcgomg, with kspect to voting by impatred classes, the

voting totals are as follows

CLASSES TOTAL BALLOTS RECEIVED
ACCEPT REJECT
AMOUNT NUMBER AMOUNT NUMBER
Class 1(a) $78,435,213 80 1 $0 0
(100%) (100%) (0%) (0%)
Class 2 $9.224.407 01 6 $0 0
(100%) (100%) (0%) (0%)
Class 3 $28.493 14 3 $10 ]
(99 99%) (75%) (01%) (25%)
Class 4 $945.814 30 6 32 2
(100%) (75%) (0%) (25%)
Class 6(a) $1,241,482.535 22 296 $20,312,000 00 20
(98 39%; (93 67%) (1 61%) (6 33%)




Class 6(h) $9.251,221 87 63 $428.962 50 14
(95 57%) (81 82%) (4 43%) (18 18%)
Class 7 $107,125,346 16 49 $70,334 43 3
(99 93%) (94 23%) (0 07%) (5 77%)

As veflected o the foregong, all impawed classes enttled to vote have by
overwhelming marging voted m favor of the Plan

9 Section  1129%a}9) — Treatment of Claims Entitled to Prnionty Pursuant to
Scction 307(a) of the Bankruptcy Code

Ihe Plan provides for treatment of Allowed Adminstrative Clamms, Allowed
Professional Fee Claims, Allowed Senior Indenture Trustee Fee Claims and Allowed Priority
Tax Clamms i the manner required by section 1129(a)@) of the Bankruptey Code

10 Section [129%a)(10) — Acceptance by at Least One Imparred Class

As required by section 1129(a)(10) of the Bankruptcy Code, the Plan satisties the
sequirement that at Jeast one Class of Claims that s mpaired under the Plan has accepted the
Plan, excluding votes cast by msiders

[ Secuon 1129¢(a) 11) - Feasibihty of the Plan.

Confirmation of the Plan 15 not likely to be followed by the lquidanon, or the
nced for further financial reorganization, of Reorgamized MFEN or the Reorgamized Entities
Consummation of the Plan will significantly mmprove the Debtors” economic viability and permut
the Debtors to meet their obhigations under the Plan

12 Section 1129(a)(12) — Payment of Bankruptcy Fees

In accordance with section 1129%(a)(12) of the Bankruptcy Code, Article 1 of the
Plan provides for the payment of all fees payable under 28 USC § 1930 n cash on the

Fftecuve Date and thereafter as may be required

13 Sectton 1129¢a) 13) — Retirce Benefits.

This provision 1s inapphcable m the instant case

-7-



14 Substantive Consohdation

I'he proposed substantive consohdation ot the Dcbtors™ estates for the hnuted
purposes of Confimation and implementation of the Plan, including voting 1s proper under the
circumstances  and - supported by factors including  the presence  of consohdated  financial
statements, use of a consohdated cash management system, provision of working capital through
linds  downstreamed by MEN to the Debtors” subsidianes supported by intecrcompany
guarantces, and unity of nterests among the various Debtors  Substantive consohdation on the
basis proposed i the Plan will facilitate a prompt reorgamizauon, particularly given  that
substantiaily all of the Debtors have labihty for the Dcbtors’ obhigations to the Noteholders (as
detined in the Plan Supplement) The absence of substantive consolidation, on the other hand,
likely would result in a more costly and protracted reorgantzation process

15 Executory Contracts and Unexpured Leases

The Debtors™ proposed assumption of certwn Executory Contracts and Unexpired
Leases as provided in Articles IX of the Plan 1s a reasonable and proper exercise of the Debtors’
business judgment and 1s approved  The Debtors have the financial ability to cure any defaults
on assumed Fxecutory Contracts and Unexpired Leases and to compensate any party other than a
Debror, tor any actual, pecumary loss to such party resulting from such default  Consummation
of the Plan and the transactons contemplated m  connection therewith provide adequate
assurance of future performance under such Executory Contracts and Unexpired Leases

The Debtors™ proposed rejection of certain Executory Contracts and Unexpired
Leases m accordance with Article 1X of the Plan also 1s a proper exercise of the Debtors’

business judgment and 1s approved



1O Satistaction of Conditions to Confirmauon

Except as otherwise provided herem, cach of the conditions precedent to the entry
of this Confimmation Order, as set forth in Article XL of the Plan, has been satisfied or watved m

accordance with the Plan

I
CONCLUSIONS OF LAW

A Jurisdiction and Venuge

This Court has junsdiction over this matter pursuant to 28 US C § 1334(b) Tius
Is a core proceeding pursuant to 28 U S C §157(b)(2) The Debtors were and arc qualified to be
debtors under section 109 of the Bankruptcy Code Venue m the Southern District of New York
was propet as of the Petition Date and continues to be proper under 28 U S C § 1408

£ Exemptions from Taxation

Pursuant to section 1146(c) of the Bankruptcy Code. under the Plan and the Plan
Assumption Motion(s), (1) the ssuance, distnbution, transfer, or exchange of any debt, cquity,
security  or  other mterest in the Debtors or the Rcorganized Entiies, (2) the creation,
modification, consohdation or recording of any mortgage, deed or trust, or other security nterest,
or the sccunng of additienal indebtedness by such or other means (whether (a) i connection
with the 1ssuance and distibution of any debt, equity, secunty, or other terest i the Debtors or
the Reorzamzed Entiies or (b) otherwise in furtherance of, or m connection with, the Plan), (3)
the making. assignment, or recording of any lease or sublease, or (4) the making, dehvery, or
recording of any deed or other mstrument of transter under, m fuwtherance of, or m connection
with. the Plan, including any deeds, bills of sale, assignments or other mnstrument of transfer

exceuted - connection with any  transaction ansing out of, contemplated by, or in any way

9.



1elated to the Plan, shall not be subject to any document recording tax, mortgage recording tax,
stamp  tax. or smular tax  or government assessment, and the appropnate state or local
government official or agent 1s directed to forego the collection of any such tax or govemment
asscssment and to accept for filmg and recording any of the foregomng mstruments or other
documents without the payment of any such tax or government asscssment

Pursuant to Section 1146(c) of the Bankruptcy Code, any transfers either pre or
post Confumanon from the Debtors or the Reorgamzed Entiies to any Person or entity or to
Reoreanized  Lntiies, mcluding but not himited to wansfers to reallocate assets between and
among the Reorganized bntities pusuant to the Plan or the Plan Assumption Motion(s), shall not
be subject to any document recording tax, stamp tax. conveyance fec, mtangibles or sumilar tax,
mortaage tax, slamp act, real cstate transfor tax, mortgage recording tax, or other similar tax or
povernmental  officials or agents to forego the collection of any such tax or governmental
assessment and o accept for filing and recordauon any of the foregoing mstruments or other
documents without the payment of any such tax or govermmental asscssment

C Appheability of Sections 1125 and 1145 Of The Bankruptey Code

The protection afforded by Secction 1125¢e) of the Bankruptcy Code with regard
to the soliatauon of acceptances o1 tejections of the Plan and with regard to the offer, ssuance,
sale or purchase of the New Common Stock, shall apply to the full extent provided by law, and
the cntry of the Confimation Order shall consutute the determmation by this Court that the
Debtors, Reorzanzed Entics and the Comnuttee and each of their respective officers, directors,
partners, employces, members. agents, attorneys, accountants, or other profcssionals, shall have
acted m good faith and i comphance with the applicable provisions of the Bankruptcy Code

pursuant to Section 1125(e) of the Bankruptey Code

-10-



[n addion, the exemption from the requirements of Section 5 of the Secunties
Act of 1933, 15 USC §77c, and any state or local law requimng registration for the offer or sale
of a secunty provided for in Section 1145 of the Bankiuptcy Code shall apply to the New
Common Stock  More specitically, fic offer and sale of (1} the New Common Stock to be issued
to holders of Allowed Claims other than the Kluge Trust, (u) the Five Year Warrants, the Seven
Year Warrants to be offered to holders ot Allowed Claums other than the Kluge Trust, and the
shares of New Common Stock to be 1ssued pursuant thereto, (i) the Rights Shares to be 1ssued
to the Rights Offerees other than the Kluge Trust and (1v) the New Senior Secured Notes to be
issued to the holders of the Allowed Class I(a) Claim, shall be exempt from the registration
requirements of the Secunitics Act, pursuant to scction [145(a) of the Bankmuptcy Code and such
sceuntics may be resold by the holders thereof without restiiction, except to the extent that any
such holder 15 deemed to be an “underwnter” as defined i section 1145(b)(1) of the Bankruptey
Code with respect to such secunties  The (1) Rights Shares to be issued to the Kluge Trust
pursuant to the Rights Offenng. (1) shares ot New Common Stock to be issued to the Kluge
[rust, and () Five Year Warrants and Seven Year Warrants granted to the Kluge Trust, and the
shares of New Common Stock to be wssued pursuant thereto, will be exempt from registration
purstuant to Section H2) of the Secuntics Act and equivalent state securities or “blue sky” laws
To the extent any sccuriies to be issued to Fiber or Frankhn Mutual Adwisors, LLC are not
eligible for exemption under section 1145 of the Bankruptey Code, such shares would be exempt
from registraton pursuant to Section 4(2) of the Sccuriies Act and equivalent state securitics or
“blue sky™ laws

(D) Comphance with Section 1129 of the Bankruptcy Code




As sct forth i Section I(B)(1) of this Confirmation Order, the Plan comphes m all
respects with the applicable requirements of section 1129 of the Bankruptcy Code

+ F xccutory Contracts and Unexpired Leases

Bascd upon the Cowrt’s findings of fact, the proposed assumption, assumption and
assignment or rejection of Executory Contracts and Unexpired Leases as provided m Article [X
of the Plan or pursuant to the Plan Assumption Motons 1s proper under the standards set forth in
and apphcable to scctions 365(a) and (b) of the Bankruptcy Code
f Releases

Pursuant to section [123(b)3) of the Bankruptcy Code and Bankruptcy Rule
9019¢a)(1) the settlements, compronmuscs. releases, discharges, exculpations, and 1yunctions set
forth i the Plan and m the Term Sheet and implemented by this Confirnaton Order shall be,
and hereby are. approved as fair, cquitable, rcasonable, and in the best interests of the Dcbtors,
Reorpanized MEN, the Reorganized Enuties and thewr estates, and holders of Claims  The
classtfication and manner of sansfying all Claims and the respectve distnibutions and treatments
under the Plan take mto account and/or conform w the relative pronty and nights of the Claims
m cach Class m connection with any contractual, legal and cquitable subordmation nghts relating
thereto, whether ansing under general principles of equitable subordimation under section 510(b)
of the Bankruptcy Code or otherwise, and the scttlement, compromise and release of any and all
such mghts pursuant to the Plan 15 m the best nterests of the Debtors, their estates, and holders of
Claims, and shall be, and hereby s, approved as fair. equitable and reasonable See Protective

Comm for Independent Stockholders of TMT Trailer Feny Inc v Anderson, 390 U S 4i4, 424

(1968)

€ Agreements and Other Documents




The Debtors have disclosed all matenal facts regarding (1) the directors  and
officers ot Reorgamzed MEN  and the other Reorgamzed Enuties, (1) the 1ssuance and
distnbution of the New Common Stock, (i) the adoption, exccution and implementation and/or
continuation  of  employment,  jettrement  and  mdemnificaton  agreements,  mcentive
compensation  programs, retirement ncome  plans, welfare benetit plans and other employee
plans and related agreements, and (v) the adoption, execution and dehvery of all contracts,
lcases, mstruments, relcases, indentures and other agrecments related to any of the foregoing
No action of the duectors or shareholders of the Debtors, Reorgamized MFN or the Reorganized
Fnuties will be required to authonze them to engage i any of the activities contemplated by the
Plan or any action i furtherance of those activities and all such activities shall be, and hereby

are authorized and approved in all respects

J13-



i
ORDER

A Confirmaton of the Plan

The Plan and each of its provisions shall be, and hereby are, confirmed in each
and every respect pursuant 1o scetion 1129 of the Bankruptey Code, provided, however, that it
there 18 any duect conthict between the terms of the Plan and the terms of thus Confirmation
Onder, the terms of this Confirmauon Order shall control  All objections to the Plan and
reservations of nghts, to the extent not already withdrawn, shall be. and hereby are, overruled
B Efftctive Date

Notwithstanding anythimg to the contrary m the Plan, the Effcctive Date of the
Plan shall be the date which is two Busimess Days atter the Debtor has provided notice to the
Comnattee, the Kluge Trust, Fiber and the Court that cach of the Effective Conditions Precedent
has been satisticd or warved in the manner provided for m Article X1 C of this Plan

C Etects of Confirmation

| Exccutory Contracts and Unexpired Leases

d Assumption.  assegnment and  Repection of Executory Contracts and
Enevpned Leases

The Executory Contract and Unexpired Lease provisions of Article IX of the Plan
shall be, and hereby are, approved and except as otherwise provided in the Plan or any contract,
instrument, relcase, indenture, or other agreement or document entered nto m - connection with
the Plan, as of the Effective Date each Debtor shall be deemed to have rejected each Executory
Contract and Unexpired Lease Disted on the schedules of the Debtors to which it 1s a party m

accordance with the provisions and requirements of sections 365 and 1123 of the Bankruptcy

-14-



Code. unless such Executory Contract o Unexpired Lease (1) was assumed or tejected by such
Debtor prior to the Effective Date. (1} expired or termmated pursuant to 1ts own terms prior to
the Effective Date, (i) was assumed on or prior to the Effective Date pursuant to a Plan
Assumption Motion filed on o before the Confirmation Date or 15 the subject of a pending
moton to assume which was filed on or before the Confirmation Date, (1v) 15 1dentified as an
assumed  Executory Contract or an assumed Unexpired Lease, as applicable, m the Plan
Supplement o1 (v}1s otherwise assumed pursuant to another section of Article 1X of the Plan

The terms of any such Exccutory Contract Or Unexpred Lease assumed or
assumed and assigned pursuant to the Plan or any Plan Assumption Motion or motions pending
betore the Court prior to the Etfective Date shall be modified to include any amendments or
madifications thereto, 1f any. that were agreed to by the relevant and appropnate parties on or
hetore the Confirmation Date This Confirmation Order shall constitute an order of the Court
under Section 365 of the Bankruptcy Code approving the kxecutory Contract and Unexpured
Lease assumptons and rejections as desenbed above. as of the Effective Date or such later date

on which rejection becomes effective

b Rejection Damages Clams

If the rejection by the Debtors, pursuant to the Plan or otherwise, of an Executory
Contract or Unexpired Lease results in a Claim that 1s not theretofore evidenced by a timely filed
proot of Claim or a proof of Clkum that 1s deemed to be timely filed under appheable Jaw, then

such Claim shall be torever barred and shall not be enforceable against any of the Debtors, the

Reorganized bEntities or their respective properties, unless a proof of Claim s filed with the Clerk

of the Court and served upon counsel for the Debtors withun the earlier of (1) thirty (30) days

15



alter the date ot an order authorizing the rejection 15 entered by the Court, or (n) thirty (30) days

after the date ot scrvice of the Confirmation Order, provided however, that 1f an order

authorizmg the rejecuion of an executory contract becomes eftective after the date of the
Confirmation Order, the claimant shall have thurty (30) days atfter the date of the order
authorzmg the rejection (which may be the Confirmation Order) 1s entered by the Court to tile a
proot of Clamm with the Clerk ot the Court and to serve 1t upon counsel for the Debtors

Fach Ctaim resulting from such rejection shall constitute a Class 6(b) or Class 7
General Unsecwed Clanm or Class 8 Converuence Claim, as the case may be

¢ Assumption Clarms

Any monetary amounts by which cach Executory Contract and Unexpired Lease
to be assumed pursuant to the Plan or Plan Assumption Motion(s) 1s i default shall be satisfied,
under Section 365¢(b)( 1) of the Bankruptey Code, at the option ot the Debtor party to the
Exccutory Contiact or Unexpired Lease or the assignee of the Debtor party assurming such
Executory Contract or Unexpired Lease, by Cute, or by such other treatment as to which each
Lebtor and such non Debtor party to the Lxecutory Contract or Unexpired Lease shall have
agreed in writing 1€ there s a dispute regarding (1) the nature or amount of any Cure, (1) the
ability ot any Reorganized Fntity or any assignee to provide “adequate assurance of future
performance’™ { within the meaning of Section 365 ot the Bankruptecy Code) under the Executory
Contract o1 Unexprred Lease to be assunied, or (1) any other matter pertatning to assumption,
such dispute shall be resolved by the Court or the parties i writing, and the Cure shall occur

within 30 days followmg the entry of a Final Order resolving the dispute and approving the

assumptton or assumption and assignment, as the case may be
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The Debtors have provided prior notice 1n wnting to parties to Executory
Contracts and Uncxpired Leases to be assumed and assigned hereunder setting forth the amount
of any cure or compensanon payments 1t mtends to pay, any adequate assurance of future
performance it intends to provide and to those Reorganized Entites where such Executory
Contract or Unexpired Lcase 15 to be assigned [t a party to such Executory Contract or
Unexpued Lease has not filed an appropnate pleading with this Court disputing the terms for
assumpnion or assignment set forth n the Debtors’ notice and requesting a hearing thereon, then
such pany shall be deemed to have accepted such terms for assumption and assignment and
waivedits nght to dispute such matters

2 Discharee and Release

Fxcept as specifically provided m the Plan or m this Confimation Order effective
on the Effectine Date, consummation of the Plan shall discharge and release the Debtors and the
Reorganized Enuties from any and all claims and demands mcluding any Claim of a kmd
spectticd i section 502(g), 502(h) or 502(1) of the Bankruptcy Code, whether or not (1) a Proof
o Claim based on such Claim was filed or deemed filed under section 501 of the Bankruptey
Code, o1 such Clum was hsted on the Schedules of the Debtor, (1} such Claim 1s or was
Allowed under section 502 of the Bankruptcy Code, or (i) the holder of such Claim has voted
on or accepted the Plan.  The Debtors shall be fully and finally discharged of any habihity or
obligation on a Disallowed Claim or a Dwallowed Interest, and any order creating a Disallowed
Claim or a Disallowed Interest that 1s not a Fmal Order as of the Effective Date solely because of

an Fntty’s right to move for reconsideration of such order pursuant to section 502 of the

Bankruptcy Code or Bankruptcy Rule 3008 shall nevertheless become and be deemed to be a

Fmal Order on the Effective Date The Confinmanon Order, except as otherwise provided
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herem. or unless this Court orders otherwise, shall constitute an order (a) disallowing all Clams
to the extent such Clams and Interests are not allowable under any provision of section 502 of
the Bankruptey Code. mcluding, but not hnuted to, ume-barred Claims, and Claims for
unmatured mterest, and (b) disallowing or subordmating, as thc case may be, any Claims, or
porttons of Claims, for penalties or non-compensatory damages

3 Injunctions and Stays Remam in Effect Until B ffective Date

All wmunctions and  stays pursuant to sechons 105 and 362 of the Bankruptcy
Code or otherwise shall remam in full force and effect unul the Effective Date of the Plan, except
that nothmg herein shall bar the filng of financing documents or the taking of such other actons
as are necessary to effectuate the transactions specifically contemplated by the Plan, the Plan
Supplement or by this Confirmation Order

4 Substantive Consohidation

The Debtors’ estates shall be substantively consohdated nto a single Chapter 11
Cuase solely for the purposes of the Debtors’ Chapter | Cases and for all actons with respect to
confimiation. and implementation ot the Plan, all as sct torth in Article VL of the Plan  For all
other puposes, the Debtors shall mamtain theu scparate corporate or lnmited labihty company
cxistence except as otherwise expressly provided m the Plan

5 Revestng of Assets

Except as otherwise expressly provided i the Plan or in this Confirmation Order,
all property of the Debtors” Estates shall revest in and become property of Reorgamzed MEN
and the Reorgamized Entities as the case may be, subject to Liens permitted under the Plan or
Plan Supplement with the validity, prnonty, extent, perfection, enforceability and nghts set forth

m the Plan, Plan Supplement or as indicated below
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6 Plan Amendment- - Aareement With Noteholders

The vote of the Class 1(a) Citicorp and Memll Lynch Parties Secured Claun s
hereby acknowledged for good cause shown in the Term Sheet and at the Confirmation Heanng
to be changed trom “reject” to “accept” for the Plan  Further, the settlement embodied mn the
Tenn Sheet 1s hercby approved and the treatment for holders of the Class [(a) Claims m the Plan
v modified accordingly and notwithstanding anythmg 1 the Plan and Disclosure  Statement
contrary  Pursuant to the mmplementation section of the Term Sheet, all partics to the Term Sheet
arc required to act in good faith as promptly as practicable to finalize and execute documentation
and take all nccessary steps to perfeet the Liens granted under the Term Sheet with all parnes
teserving their nght to retum to this Court in the event of a dispute

The Term Sheet subject to the implementation scction therewn, shall, upon the
Effective Date of the Plan, (1) be deemed biding and m full force and effect in accordance with
its terms, and (u) the Liens securing the Notes as described in the Term Shect shall be deemed
vranted and fully perfected under applicable federal and state law, provided, however, that
nothng  contaimed therem shall be deemed to hrt w any way this Court’s authonty i the
Fquitable Subordinaton Lmganon (as defmed n the Term Sheet) (1) to grant rehef to the
Comnuttec andv/or the Litigaton Trust that atfects the New Semtor Sccured Note 1ssued under the
Plan to Citicop USA, Inc or the liens sccunng such Note (but not the New Senior Secured
Notes issued to any other holder of a Class [(a) Claim or the liens securing such Notes) or (i) to
grant relief to Citicorp USA, Inc and/or Cingroup Global Markets, Inc aganst the Commuttee,

the Ligaton Trust or any of the Reorgamzed Entiies m connection with the Equitable

Subordinauon Litigation



) Matters Relating to Implementation of the Plan

[ Imnicdiate Effectiveness Successors and Assigns

Immediately upon the entry of this Confirmation Order, the terms of the Plan shall
be, and hereby aie, deemcd bindmg upon the Debtors, Reorgamized MFN and the Reorgamzed
Fnuues, any and all holdens of Clams (urespective of whether such Claims are impared under
the Plan or whether the holders ot such Claims accepted or are deemed to have accepted the
Plan}, any and all non-Debtor parties to Executory Contracts and Unexpired Leases with the
Debtors and the respective herrs, executors, administrators, successors or assigns, 1f any, of any
ot the foregoing

2 Contmued Comorate Existence. Vesting ot Assets

Except as otherwise provided in the Plan, ech Debtor shall continue to exist as a
Reorganized Enoty after the Ltfective Date as a scparate enuty with all the powers of a
corporation under the laws of the respective stale of incorporation but without prejudice to any
right to alter or termmate such existence (whether by merger or otherwise) under such apphcable
state law  Except as otherwise provided in the Plan, dl property in each estate and any property
acquired by each of the Debtors under the Plan shall vest in the Reorganized Ennity which 15 the
auccessor 1o that Debtor under the Plan, free and clear of all lens, Claims, charges, or other
cncumbrances,  subject, however, to subject to Liens permitted under the Plan or Plan
Supplement (including the Liens granted pursuant to the Term Sheet) with the vahidity, prionty,
extent, perfection, enforceability and nghts sct forth i the Plan, the Tenm Sheet, or as mdicated
above

On and after the Effective Date, cach Debtot, Reorgamzed MFN or the
Reorganized kntity may operate its bustness and may use, acquire or dispose of property and
compromise or settle any Claims without supervision or approval by this Court and free of any
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1estrictions ot the Bunkruptey Code or Bankruptcy Rules, other than those restrictions cxpressly
umposed by the Plan and thus Confirmation Order

3 Canccllatron of Notes, Instruments, Debentures, Existing Common Stock, and Stock
Options

On the Effecnive Date, eacept as otherwise provided for in the Plan, (1) the Old
Lguity Secunibies, to the extent not already cancelled, shall be automatically cancelled without
any further acuon by Reorcamsed MEN or the Reorgamized Entities, and (u) the obhgations ot
MI-N under the Old Equity Secunuies and under the Ceruficate of Incorporation, any agreemcents,
indentures, or certificates of designations goverming the Old Equity Secunties or the nghts of
holders thereol shall be deemed discharged and extinguished without need for further action

4 Issuance of New Securities and Execution ot Documents.

On or as soon s reasonably pracucable after the Effcctive Date, except as
otherwise provided in the Plan, Reorzanized MEN shiall ssue the New Common Stock. the Five
Year Warrants and the Seven Year Warrants that 1t 1s required to dwstribute to holders of Claims
n accordance with and as provided n the Plan and conduct the Rights Offening that it 15 required
to conduct m accordance with and as provided 1n the Plan. Reorganized MEN shall exceute and
deliver such other agreements. documents and instruments as are required to be executed
accordance with the terms of the Plan or the Plan Supplement

5 Corporate Governance, Corporate Action, and Directors and Officers

a Corpolate Action.

On or prior to the Effecive Date, the adoption of the Amended and Restated
Ceruficatc of Incorporatton of Abovenct, Inc  (formerly Metromedia Fiber Network, Inc)
attached as Plan Supplement Exlubit F and the Amended and Restated Bylaws of Abovenet, Inc

attached as Plan Supplement Extubit GG, and all actions conternplated by the Plan shall be
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